VS.

ERVIN DAVIS, et al”plain:iffs, ﬂ(:IRC T COURT

No. 0611-CV02575

Circult Clerk

ST. CHARLES COUNTY, MISSCURI, et al., ST. CHARLES COUNTY

Defendants,
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JUDGMENT, p. 1 of 2

This 18 a contested case. Review is per 536.140.2 RSMO. Review is of an

administrative decision of the St. Charles County Council which involved the exercise of

discretion in the ldght of the facts, in that there is no mandate to vacate a public road

upon the occurrence of certailn events. The Court must give deference to the decision of

the administrative body and not substitute 1ts own discretion. The areas of inquixy are

set out In 536.140.2(1) through (7) RSMO.

The standard for a county to vacate a county road per 228,110 RSMO is that the road

is "useless, and the repairing of the same an unreasonable burden upon the district...”

"useless has been defined-as "of mo public utility,” Witte v. Sorrell, 219 S.W. 596 (S.C.);

Burrows v. County Court of Carter County, 308 S.W. 2d 299, (S.D. 1957).

Therefore, the Court finds after thorough consideration of the record before it,

that the decision of the County Council is: Unsupported by competent and substantial

evidence upon the whole record (536.140.2(3) RSMO) and: Imnvolves anil abuse of discretion

(536.140.2(7) RSMO) in that the record shows that the vacated portion of the old Koch

road was in use at the time of the decision of the County Council and carried about 1,100

vehicles per day before the construction of new Koch Road and carried about 850 vehicles
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per day after the construction of new Koch Road. The standard of "no public utility" is

thus not supported by competent and substantial evidence upon the whole record.

The Court finds thet the decision of the council objected to by the remomstrators

should be reviewed based on facts which are reflected in the record before the County

Council at the time the decision was rendered and therefore the request to remand to the

County Coumcll for further evidentilary proceedings or to supplement the record is denied;

the provision: of .the 4-4-07 Order_ that "Cause should be. remended for further findings is set
aside.Intervenors request that the Petition be denied based upon the doctrine of laches for

Plaintiffs' fallure to proceed upon their request for stay of the vacation of the road

is denied. The facts in the record reflect that the portion of old Koch Road in question

was physically destroyed before the conditlons precedent im County Ordinance 06-048 had

been met and the record does not support a finding that the said portiom of old Koch Road

was "useless."

cec: Bee Attached.

So Ordered

Attorney

6-18-07
Div. 3 #27891 Attorney

£/¢ IVEL6V69€9 € AIQ 34N0) SO|JeY]) JULES Wd GG:€0 L00Z-8T-unf




e/t

Copies transmitted to attorneys of record lilsted below by facsimile on 6- 18-07
at approximately 4140 PM and mailed to unrepresented parties lisgted below by

U.S. Mail on 6-18-07 1DR

Harold A, Ellis, #39944 ~
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Ervin Davis, #17467

34 Bunker Dr.
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Telephone: (636) 978-2477
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Daniel M. McLaughlin, #52750
7711 Bonhomme Ave.

St. Louis, MO 63105

Telephone: (314) 862-5110
Facsimile: (314) 862-5943
Attorney for Plaintiff, Ervin Davis

Norman and Janette Monds
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29 Bunker Drive
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Roger H. and Donna X. Campbell
30 Bunker Drive
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Walter J. and Martha Molitor
28 Bunker Drive
O’Fallon, Migsouri 63366
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200 North Third Street

St. Charles, Missouri 63301
Office 636-947-4700
Facsimile 636-947-1743

Richard W. Fischer, #39058
204A W. Pitman St.

O’Fallon, MO 63366
Telephone: (636) 240-9777
Facsimnile: (636) 240-9323
Attorney for Plaintiffs James W.

Blechle and Sheila J. Blechle

Paul W. and Lynda Palmer
1551 Koch Road
O’FPallon, Missouri 63366

Robert and Eleanor Hinman
18 Bunker Drive
O’Fallon, Missouri 63366

John, Jim, Sarah and Eileen Crain
749 Grandpas Lane
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William and Connie Winkler
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